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DEPARTMENT OF LABOR

Office of Workers’ Compensation
Programs

20 CFR Parts 10 and 25
RIN 1215-AB07

Claims for Compensation Under the
Federal Employees’ Compensation
Act; Compensation for Disability and
Death of Noncitizen Federal
Employees Outside the United States

AGENCY: Office of Workers’
Compensation Programs, Labor.
ACTION: Final rule.

SUMMARY: On December 23, 1997, the
Department of Labor proposed revisions
to the regulations governing the
administration of the Federal
Employees’ Compensation Act (FECA)
(62 FR 67120). The FECA provides
benefits to all civilian Federal
employees and certain other groups of
employees and individuals who are
injured or killed while performing their
jobs.

The proposed changes were
summarized in that publication. They
contain a major revision of the medical
fee schedule to include pharmacy and
inpatient hospital bills. Other
significant new provisions address
suspension of benefits during
incarceration and termination of
benefits for conviction of fraud against
the program; changes to the
continuation of pay (COP) provisions;
paying for an attendant as a medical
expense; inclusion of OWCP nurse
services in the definition of vocational
rehabilitation services; clarifying the
reconsideration process; restricting
entitlement to postpone oral hearings;
clarification of subpoena authority;
streamlining the standards for review of
representatives’ fees; provision of more
detailed guidance for claims involving
the liability of a third party; and
clarification of procedures for claims
filed by non-Federal law enforcement
officers.

Finally, in light of comments
received, the proposal to remove all
references to leave repurchase has been
abandoned in favor of including a brief
mention of this practice.

EFFECTIVE DATE: January 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Thomas M. Markey, Director for Federal
Employees’ Compensation, Employment
Standards Administration, U.S.
Department of Labor, Room S—-3229, 200
Constitution Avenue N.W., Washington,
DC 20210; Telephone (202) 693-0040.
SUPPLEMENTARY INFORMATION: Proposed
regulations were published in the

Federal Register on December 23, 1997
(62 FR 67120). They allowed a 60-day
period for comment, during which the
Department of Labor received timely
comments from 24 parties. Thirteen
were submitted by Federal employing
agencies, seven by labor organizations
which represent Federal employees, two
by attorneys, one by a physician, and
one by a Department of Labor employee.
Four untimely comments from Federal
employing agencies were also received;
many of the points they made were also
made by other commenters.

The comments centered on time
frames for use of continuation of pay
(COP), time frames for submittal of
forms by agencies, and postponement of
hearing requests. None of the comments
represented a profound challenge to the
proposed rules.

This final rule applies to cases where
the injury or death occurred before the
effective date, but only when an initial
decision on a particular issue is made
on or after the effective date. This final
rule does not apply, however, to issues
decided for the first time in one of these
cases before the effective date, even
when such decision is being reviewed
after a hearing before an OWCP
representative, on reconsideration
before OWCP, or on appeal to the
Employees’ Compensation Appeals
Board (ECAB).

Several changes were made which did
not result from the comments. One is
the addition of nine new OMB clearance
numbers to § 10.3 since publication of
the Notice of Proposed Rulemaking.
Another is that 8 10.500 has been
subdivided for clarity into four different
subsections, and the contents have been
rearranged slightly. Also, the title of
subpart F has been changed to
“Continuing Benefits”, and the title of
subpart G has been changed to “Appeals
Process” for clarity. Several of the
questions have been modified slightly
for clarity, or so that they will be
understandable on their own, without
reference to the section where they
appear.

Finally, after reviewing the decision
of the United States District Court for
the District of Massachusetts in Jones-
Booker v. United States (C.A. No.
97cv10616-PBS, May 20, 1998), a
provision is being added as new
§10.607(c). This provision will toll the
running of the one-year time limitation
for requesting reconsideration during
any period for which the claimant can
establish through the submission of
probative medical evidence that he or
she was unable to communicate in any
way, and that his or her testimony was
necessary to obtain modification of the
prior decision. Any such period is not

counted as part of the year in which a
claimant has to timely request
reconsideration. To establish eligibility
for such tolling, the claimant will have
the burden of proving both that he or
she was unable to communicate in any
way and that his or her testimony was
necessary to establish factual matters
that could not be established in any
other way.

Overall, the parties who commented
on the organization of the proposed
regulations, the new question-and-
answer format, and the “plain English”
approach approved of these changes.
However, one agency stated that the
guestion-and-answer format might well
be problematical, and that subject
headings would be easier to follow.

The Department’s analysis of the
comments received is set forth below.
Unless otherwise stated, section
numbers refer to the revised regulations.
No comments were received with
respect to part 25.

Section 10.0

One labor organization asked that
OWCP clarify the introduction to the
regulations at 8 10.0 by adding
“including an officer or employee of an
instrumentality wholly owned by the
United States” to the first sentence.
However, this same phrase already
appears in the definition of “Employee”
at §10.5(h)(1), and it is not felt that
repeating it in 8 10.0 would provide any
further clarification. Therefore, this
change is not being made.

Section 10.5(a)

Two labor organizations noted
OWCP’s efforts to streamline its
regulations and suggested dropping the
term “Compensation” from the first line
of §10.5(a) since “Compensation” is
defined at section 8101(12) of the FECA.
While it is true that the FECA contains
a general definition of “Compensation,”
§10.5(a) provides a more precise
definition of this term (which is used
interchangeably with *“‘Benefits”
throughout these regulations) that takes
into account the construction given to
this particular section since the FECA
was first amended to include it in 1924.
Therefore, dropping the term
“Compensation” from § 10.5(a) would
not be consistent with OWCP’s
streamlining effort, and the suggestion is
not adopted.

Two labor organizations also argued
that § 10.5(a) should not include
“medical treatment” paid for out of the
Employees’” Compensation Fund since
beneficiaries are entitled to medical
treatment for employment-related
injuries and illnesses regardless of
whether or not they sustain any
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disability. However, this argument
ignores the fact that, as one of the
“benefits paid for from the Employees”
Compensation Fund,” medical
treatment clearly falls within the
statutory definition of ““Compensation”
set out at section 8101(12). Also, the
regulatory definition of “‘Benefits or
Compensation” in use since 1987 (20
CFR 10.5(a)(6)) includes “medical
treatment” and, as there was no intent
to change this aspect of the definition in
these regulations, the suggestion is not
accepted.

Section 10.5(f)

One commenter disagreed with the
dual economic and medical nature of
the definition of “Disability’ in § 10.5(f)
and argued that the definition of this
word should focus solely on clinical
findings. However, such a change would
be contrary to settled precedent of the
ECAB that has emphasized both the
economic and medical aspects of
disability for work under the FECA.
Also, the regulatory definition of
“Disability” in use since 1987 (20 CFR
10.5(a)(17)) was essentially identical to
§10.5(f), and as there was no intent to
change this definition in these
regulations, the suggestion is not
adopted.

Section 10.5(g)

While one labor organization
commended OWCP for providing
further helpful explanation of the term
“Earnings from employment or self-
employment” in the definition at
§10.5(g), another labor organization
asserted that “‘reimbursed expenses’ are
“‘commonly not considered to be
income” and asked that they be deleted
from the list of examples contained in
§10.5(g)(1) because they are not paid for
**services” as that word is used in
section 8114(e) of the FECA. There is
nothing in the language referenced in
section 8114(e) that would necessarily
take precedence over the general
requirement in section 8106(b) of the
FECA that an employee must include
any “‘other advantages which are part of
his earnings in employment or self-
employment and which can be
estimated in money”’ in his reports to
OWCP. The regulatory definition of
“Earnings from employment or self-
employment” in use since 1987 (20 CFR
10.125(c)) has included “reimbursed
expenses’”’, and as there was no intent to
change this definition in these
regulations, the request to delete this
specific example from the list in
§10.5(g)(1) is not adopted.

Section 10.5(q)

One labor organization requested that
the word ““by”’ in the definition of
“Occupational disease or illness” at
§10.5(q) be changed to “in” as it
appeared in the prior regulatory
definition in use since 1987. However,
using the word “in”” would not
adequately convey the requirement in
section 8101(5) of the FECA that
occupational diseases or illnesses be
“proximately caused by the
employment” (emphasis added) rather
than merely occurring during or “in”’ a
period of employment in order to be
compensable. Therefore, while there
was no intent in these regulations to
change the prior definition of
“Occupational disease or illness” in any
significant way, the requested change
would not clarify § 10.5(q) in a manner
consistent with the FECA, and it is
therefore not adopted.

Section 10.5(x)

One Federal agency and two labor
organizations expressed concern about
the intended effect of the word
“material” in the definition of
“Recurrence of disability” and
requested further clarification from
OWCP. After considering the practical
impact of the word “material’’ on the
definition of this term, it does not
appear that this particular word adds
any further precision to 8 10.5(x), and
therefore it is deleted.

One labor organization suggested that
confusion might result from the use of
the term ““intervening injury” in
§10.5(x) given the precise meaning of
this term in the adjudication of claims
for consequential injuries. However,
since the context of § 10.5(x) makes it
clear that the term “intervening injury”
merely refers to a type of work stoppage
that is not due to a “‘spontaneous change
in a medical condition,” and there was
no intent to limit this term to the
meaning it has with respect to
consequential injuries, modification of
this particular term is not warranted.

The same labor organization also
suggested that the reductions-in-force
referred to § 10.5(x) as not resulting in
recurrences of disability be limited to
“officially mandated” actions. As the
agency responsible for adjudicating
FECA claims for the entire Federal
workforce, OWCP must be able to rely
upon employers (and claimants) to
advise it of any relevant and pertinent
personnel actions that might have some
bearing on the outcome of a FECA
claim. OWCP has neither the resources
nor the expertise to ascertain whether
reductions-in-force are “officially
mandated” (presumably, this phrase is

equivalent to ““‘duly authorized’), and
must leave disputes about individual
reductions-in-force to be resolved in the
proper forum. Moreover, the words
“general’ or “officially mandated’ add
nothing to the sense of this section or its
legal force. Under these circumstances,
the requested modification of
“reductions-in-force’” would not be
workable and is therefore not adopted.

Finally, two Federal agencies
suggested that language be added to
§10.5(x) to highlight that a ‘“Recurrence
of disability’” does not occur after an
employee recuperates from surgery for
an employment-related condition or
injury if he or she has no entitlement to
monetary benefits for refusing an offer
of suitable work. Another commenter
disagreed with the concept of
recurrences altogether. This group of
comments about the effect of changes in
an employee’s accepted medical
condition indicates that it would be
helpful to add another definition to
answer the concerns raised. Therefore,
§10.5 is revised to add a new § 10.5(y),
“Recurrence of medical condition’’, and
subsequent paragraphs are renumbered
accordingly.

Section 10.5(dd)

One labor organization suggested that
a portion of the definition of
“Temporary aggravation’ in § 10.5(cc)
(renumbered §10.5(dd) in accordance
with the revision noted above) be
changed from “‘caused that condition”
to “caused that preexisting condition.”
This same organization also suggested
that the second part of this section be
changed from ‘‘no greater impairment
than existed prior to the employment
injury” to “‘no greater impairment or
disability than existed prior to the
aggravation.” The first wording change
is redundant, given the context, and the
second wording change would modify
the sense of the definition in use since
1987 (20 CFR 10.5(a)(18)), which the
program had no intent to change. For
these reasons, the suggested changes are
not adopted.

Section 10.5(ee)

One Federal agency assumed that the
proposed definition of “Traumatic
injury” in §10.5(dd) (renumbered
§10.5(ee) in accordance with the
revision noted above) differed from the
prior regulatory definition of this term
in that it now included the phrase
“external force,” and requested further
clarification regarding the meaning of
this phrase. However, the definition of
“Traumatic injury” has included the
phrase “‘external force” since 1975 and
no further definition of this phrase is
required since it does not represent an
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attempt to change the existing
definition.

Section 10.6

One Federal agency felt that the
statement that “certain other benefits
are payable” in § 10.6(b) was not
consistent with the language of section
8148(b)(3) of the FECA, which provides
OWCP with discretionary authority in
this area, and should be changed to
‘‘certain other benefits may be payable
* * * 7 We agree that the statute does
give OWCP discretion in this matter,
and 810.6(b) is therefore revised
consistent with the suggestion.

The same agency also felt that
§10.6(c) should refer only to persons
who live in the beneficiary’s household
“and are” dependent on the beneficiary
for support. Adoption of this idea would
eliminate compensation payable for
dependents living in another household
through no fault of their own, e.g.,
minor children whose non-custodial
parent is a beneficiary. In any event, this
interpretation of the term *“‘dependent”
does not conform to the statutory test for
dependency contained in section
8110(a) of the FECA, and the suggested
revision is not adopted.

Finally, this agency suggested
addition of a means test for dependents
to this section and to § 10.405. The
FECA contains no basis for such a
measure.

Section 10.7

Three agencies commented on the use
of Form CA-3, two stating that they
would like to see continued use of the
form, and one stating that there should
be some way to report return to duty in
its place. If the form is not to be
required, one agency said that it should
be removed from the list. On balance,
OWCP does not believe that use of the
form should be required, since agencies
routinely notify the district offices when
employees return to work. Form CA-3
is therefore being removed from the list.
However, OWCP is looking into
alternative means of collecting the
information requested on this form.

One agency inquired about the
purpose of Form CA-12, and another
suggested that it simply be deleted from
the list. A labor organization suggested
that its purpose be clarified. OWCP uses
this form to obtain reports of
dependents in death cases. As the form
is used exclusively by OWCP, and
employers have no need to stock it, it
is being removed from the list.

Two employee organizations
suggested that this section include a
statement that employers may not
modify forms prescribed by OWCP, or

use substitute forms. A statement to that
effect is being added to paragraph (a).

Forms CA-7a and CA-7b have been
added to the list (see the comments
concerning leave buy-back at the end of
this analysis).

Sections 10.10, 10.11, and 10.12

Two agencies commented on the
statement that all records related to
claims filed under the FECA are covered
by the Government-wide system of
records established by the Department
of Labor. More specifically, they stated
that an employer generates and
maintains a variety of records systems
in connection with claims filed under
the FECA. The agencies suggested that
§10.10 be revised to provide that DOL/
GOVT-1 covers only those records
whose primary purpose is to generate,
record or report data required by OWCP
in its adjudication of claims. All other
records an agency may generate as a
result of a claim, such as those needed
for personnel actions, payroll actions,
safety records and investigative reports,
should be subject only to the agency’s
Privacy Act regulations.

Similar comments were submitted to
OWCP in connection with its proposal
to amend former §10.12 of the FECA
regulations. In the final rule
promulgated in the Federal Register on
October 22, 1998, OWCP concluded that
all records collected because a claim
was filed seeking benefits under the
FECA, including copies of records
maintained by the employing agency,
were official records of OWCP and, with
one limited exception, covered by DOL/
GOVT-1.

OWCP recognized, however, that a
record may be created to satisfy two or
more purposes, and therefore may be
covered by other systems of records
even though the subject matter of the
document relates to an on-the-job injury
sustained by a Federal employee. Thus,
for example, records collected by an
agency as part of a safety, personnel, or
criminal investigation conducted
pursuant to statutory or regulatory
authority other than the FECA would
not be covered by DOL/GOVT-1, unless
they are submitted by the employee or
the agency to OWCP for consideration
in connection with the FEC claim.
Readers are directed to the comments
set forth at 63 FR 56752.

As noted above, the Department’s
proposed amendments to former §10.12
have been adopted as a final rule. To
ensure consistency, the provisions of
that rule are being included in this
publication.

With respect to 8 10.12, a commenter
alleged that he had experienced
difficulty obtaining copies of case

records from OWCP and recommended
that this provision be revised to include
a time limitation. The Department of
Labor’s regulations at 29 CFR part 71
contain the pertinent time limitations
applicable to Privacy Act requests, and
repeating them in these regulations
would serve no useful purpose.

The same commenter also suggested
that §10.12 be revised to require OWCP
to suspend the adjudication process
until it complies with a request for
copies under this section, and also to
provide claimants with an opportunity
to “review and respond to the final
decision after being provided with the
requested documents.” However, there
is no reason given to support the
recommendation that case adjudication
should be interrupted until OWCP
responds to a request under this
provision, and the time periods within
which claimants can exercise their
appeal rights are set out in either the
FECA itself or the ECAB’s regulations
and cannot be altered in these
regulations. Accordingly, this second
group of suggested revisions to § 10.12
have also not been made.

Section 10.16

One Federal agency requested the
addition of a sentence at the end of
§10.16(a) to “clarify’” that OWCP both
cooperates with and supports the
Department of Justice’s efforts to enforce
the criminal provisions that apply to
claims under the FECA. However,
OWCP already cooperates with and
supports these efforts to vigorously
enforce the criminal provisions referred
to in §10.16(a). Therefore, since the
addition of an essentially hortatory
sentence will not “clarify” OWCP’s
policy any further, the suggestion is not
adopted.

One labor organization suggested
deleting the phrase ‘‘for making a false
report” from the question asked by
§10.16 to clarify that one of the criminal
provisions referenced in this section, 18
U.S.C. 1922, applies to employer actions
that wrongfully impede a claim. Since
the question asked by proposed §10.16
refers only to penalties that arise from
filing a false report, it is revised
consistent with the suggestion.

The same labor organization also
suggested that a new subsection (c) be
added to §10.16 to further clarify that
criminal penalties apply to actions by
employers that wrongfully impede a
claim. However, § 10.16(a) already lists
18 U.S.C. 1922 as one of the criminal
provisions that can apply in connection
with a claim under the FECA, so the
addition of a new subsection to address
this one provision is not seen as
necessary. Instead, this subsection is
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revised to clarify that criminal penalties
also apply to actions of employers that
wrongfully impede a claim.

Section 10.17

One Federal agency inquired whether
the forfeiture of benefits provided for in
§10.17 applied to both Federal and
State crimes and requested clarification
if that was indeed the case. In light of
the fact that section 8148(a) of the FECA
refers to any “‘Federal or State criminal
statute,” 810.17 is revised consistent
with the suggestion. The same agency
also requested that a reporting
requirement be added to this section so
beneficiaries would have to inform
OWCP of their convictions, and such a
requirement will in fact be added to
Form CA-1032.

Section 10.18

One Federal agency asked whether
benefits inadvertently paid to an
incarcerated beneficiary would be
considered an overpayment of
compensation, and also asked whether
the forfeiture described in § 10.18(a)
would apply to a period of time already
served prior to conviction that is later
included in the sentence of a convicted
felon. As for the overpayment inquiry,
an incarcerated felon is not entitled to
compensation during the period of his
or her incarceration, and therefore any
compensation paid to such an
individual would clearly constitute an
overpayment of compensation under
section 8129 and would be recoverable
as such.

With respect to the possible
retroactive application of any such
forfeiture, section 8148(b)(1) specifies
the potential range of these forfeitures
by providing that ““no benefits * * *
shall be paid or provided to any
individual during any period” of
incarceration, not for any period of
incarceration. This temporal limitation
means that the forfeiture provided for by
section 8148(b)(1) of the FECA wiill
result only in a cessation of current
payments that would otherwise have
been made “during’ a period of
incarceration based on a felony
conviction, and will not also result in a
retroactive forfeiture for a period of time
already served prior to conviction if
subsequently included in the sentence.

Four Federal agencies objected to
OWCP’s blanket decision in §10.18(b)
to exercise the discretion granted it by
section 8148(b)(3) of the FECA in such
a way as to require the payment of
benefits to eligible dependents of all
incarcerated beneficiaries, since this is a
“benefit” that was not available to
family members of uninjured Federal
employees incarcerated for felony

convictions. One of these agencies
wanted OWCP to restrict payments of
this sort to dependents of felons who are
incarcerated for periods of up to six
months only, while two of the four
agencies complained that there would
be ““no reduction in compensation
benefits” in certain situations under
§10.18(b).

OWCP’s policy is consistent with both
the remedial aspect of the FECA and
Congress’s decision in section
8148(b)(3) to provide OWCP with the
discretion necessary to make these types
of payments. Also, these comments
include no recognition that OWCP has
exercised this discretion in such a way
that these payments to dependents will
never exceed 75% of the incarcerated
felon’s gross current entitlement (which
is less than their monthly pay), and will
therefore always result in a reduction of
compensation benefits. To clarify
matters, §10.18(b) is revised to point
out that dependents under this
paragraph will not be paid the same
amount of compensation as other
dependents.

One of these four Federal agencies
also requested that a reporting
requirement be added to this section so
incarcerated felons would have to
inform OWCP when they were
incarcerated, and such a requirement
will be added to Form CA-1032.

Section 10.100

With respect to paragraph (b)(1), one
agency requested some examples of
verbal notifications of injury, asking
specifically what would happen if an
employee claimed to have told a
supervisor that an injury occurred, but
the supervisor died before the facts
could be determined. In practice, verbal
notification very seldom forms the basis
for a claim. In problematic situations
such as the one cited, OWCP would
need to explore the surrounding
circumstances and make a finding
consistent with all of the evidence.
Since such situations are so individual
in nature, as well as quite rare in
occurrence, OWCP does not believe that
a fuller discussion of this matter in the
regulations is warranted.

A commenter objected to the three-
year time limit, which is set by law. A
modification to it would require a
change to the FECA itself.

Sections 10.101 Through 10.106

An employer stated that proposed
810.103 is redundant, since it
essentially repeats the contents of
proposed §10.101. This point is well
taken. The positions of proposed
§10.102 and §10.101 have been
reversed, the title of proposed § 10.101

(now §10.102) has been reworded, and
proposed § 10.104 through § 10.106
have been renumbered § 10.103 through
§10.105. (The suggestion from a labor
organization that the heading in
§10.103 be rephrased to include only
compensable injuries therefore becomes
moot). The following comments refer to
the provisions as renumbered.

Sections 10.100(b)(3), 10.101(a), and
10.105(a)

Three labor organizations objected to
the provision allowing for withdrawal of
claims on the grounds that employers
may pressure employees to drop claims.
While the program continues to believe
that there are valid reasons for retaining
this provision, the text of §10.117(b) has
been modified to prohibit employers
from compelling or inducing employees
to withdraw claims.

Two agencies suggested that language
be added to §10.100(b)(3) to indicate
that any COP granted to an employee
after a claim is withdrawn must be
charged to sick leave, annual leave or
leave without pay as chosen by the
employee. This suggestion has been
adopted with respect to annual or sick
leave, and the last part of the sentence
has been reworded in accordance with
§10.223, which says that COP paid in
error may be considered an
overpayment of pay consistent with 5
U.S.C. 5584.

One agency asked about the
implications of withdrawal of cases
which were closed ‘“‘short form’, on the
basis that OWCP does not formally
““determine eligibility for benefits” in
these cases. While no case-specific
determination is made in these cases,
eligibility has been established using
pre-determined criteria, and the
program does not believe that the
proposed language compromises the
ability to withdraw a case which is
closed “‘short form”. Should this
happen, any monies paid for medical
care would be declared an overpayment,
which would be handled according to
the usual procedures.

Section 10.101 (b) and (c)

A labor organization stated that,
because latent conditions may result
from traumatic injuries, the discussion
of timeliness with respect to latent
conditions should not appear solely in
the paragraph dealing with occupational
disease. The point is well taken, and the
language of paragraph (c) is being added
to §10.100 as new paragraph (c). The
organization also favors removing the
word “injurious’ from the first sentence
of paragraph (b). As the concept of
“injury” is integral to workers’
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compensation claims, OWCP believes
that the use of this word is appropriate.

Section 10.102

A labor organization suggested that
the heading be rephrased to include
only compensable injuries. When a
Form CA-7 is filed, OWCP has not
necessarily determined the
compensability of the claim. The
suggested change would therefore be
unnecessarily restrictive and confusing.

Section 10.102(a)

One agency suggested that this section
be amended to include a statement that
Form CA-7 is not needed during the
initial period of disability, which is
covered by COP. The first sentence is
being modified to clarify this point.

A labor organization states that the
requirement to submit Form CA-7 no
more than 14 days after pay stops
suggests a legal time limit which a
reader might confuse with the time
limits specified by the FECA for making
claim for compensation, which are
described in § 10.100(b). Section
10.101(a) is exclusively concerned with
the mechanics of filing a particular
form, and makes no reference to time
limitations under the FECA. OWCP does
not believe that readers will be misled
by the wording of this section when it
is read in context.

Section 10.102(b)(3)

One agency asked for clarification as
to whether the medical evidence should
be submitted to the employer or to
OWCP. As OWCP is the proper
recipient, this paragraph has been
changed to so state. The agency also
stated that the employee should be
required to provide the medical
evidence to the employer. OWCP
strenuously disagrees, as it is the
adjudicator of claims for compensation
and employers do not have a global
need for medical reports supporting
such payments. The agency may,
however, obtain copies of such medical
evidence directly from OWCP.
Therefore, this change has not been
made.

Section 10.103

One agency proposed that Form CA—
7 always be required to file claims for
schedule awards, as they are tracked for
timely processing and letters are not,
and a request for a schedule award
conveyed in a letter might be
overlooked. While this suggestion has
merit, it does not take into account that
schedule awards are initiated by claims
personnel as well as by claimants, or
that a schedule award may be claimed
whether or not the employee is

receiving compensation for disability.
Given the variety of ways in which a
claim for a schedule award may
originate, OWCP does not think it is
prudent to restrict the method of filing
the claim to Form CA-7.

One employee organization noted that
the phrase “compensated according to
the schedule” is redundant. The phrase
is being removed and the word *‘such”
is being added before “impairment” to
ensure that the meaning of the
paragraph is clear.

Section 10.104

A commenter objected to the concept
of recurrences. Removal of this concept
would require a change to the FECA
itself.

Section 10.104(a)

An agency desired clarification of
whether an employee must both lose
time from work and incur a wage loss
for the submittal of a Form CA-2a to be
necessary. This in fact is the case, and
no change is made to this paragraph.

Another agency noted that this
section addresses only recurrences of
disability, and does not consider
recurrences of medical conditions
(although Form CA-2a is designed to
claim both). This agency proposed
adding a phrase to the end of the first
sentence to address recurrences of
medical conditions, and this change has
been made.

Three agencies and a labor
organization noted a contradiction
between a statement in this section and
a statement in §10.207(a), with respect
to whether a Form CA-2a, Notice of
Recurrence, must be filed during the
COP period. One agency nhoted that
submittal of the form is a workload item
both for the employer and for OWCP,
while another agency noted OWCP’s
comment in the Preamble to the
Proposed Rule that it is difficult for
OWCP to intervene in cases when it
does not know that time loss is
occurring. The statement in § 10.207(a)
is correct, and the second sentence of
proposed §10.105(a) (now § 10.104(a))
has been removed.

A labor organization suggested
rewording the sentence addressing
situations where a Form CA-2a need
not be filed. From the suggested text it
is clear that three situations (new
traumatic injuries, new occupational
diseases, and new events contributing to
already-existing occupational diseases),
rather than the two specified in the
proposed rule, need to be addressed in
this regard, and the paragraph has been
reworded accordingly.

Section 10.104(b)

An agency asked whether the
statement accompanying Form CA-2a is
to be submitted as a separate narrative,
since the information listed in this
paragraph is also listed on Form CA-2a.
The paragraph is being reworded so that
it refers to the specific requirements
stated on Form CA-2a, just as
§10.104(b)(2) refers to specific
requirements stated on Form CA-2a
with reference to the submittal of a
medical report.

Section 10.105(a)

A labor organization suggested that
this section be reworded to refer to the
claimant as the “‘survivor claimant”
throughout. As the referent changes
from “‘survivor” to ““claimant” in the
middle of the paragraph, different
wording would clearly be desirable.
Therefore, ““claimant’ has been changed
to ““survivor” both in this paragraph and
in paragraph (c). The point that SSNs
are to be provided for all survivors on
whose behalf benefits are being claimed
has been clarified, though this issue was
not raised by the labor organization.

Section 10.105(d)

A labor organization suggested that
the first sentence of this paragraph,
which parallels the language of section
8122(c), be expanded to include
occupational diseases, and this change
has been made. However, the meaning
of the statutory text has not been
expanded as suggested, by changing
“the same injury”’ to ‘‘the same
compensable condition”.

The organization also proposed that
this section address the entitlement of a
survivor to the remainder of a schedule
award after an employee dies. That is
not the subject of this section, however,
and its inclusion here would not be
germane.

The organization also asked what
provision of the FECA bars a claim for
disability which is not filed while the
employee is alive. In Anna Palestro
(Vincent Palestro), 15 ECAB 241 (1964),
the Employees’ Compensation Appeals
Board established that an individual
must be alive to claim benefits for
disability. The only provision for
payments to carry over from a disability
claim after death is found in section
8109.

Section 10.110 (a) and (b)

Nine employing agencies, one
employee organization, and one other
commenter objected to the reduction of
time for submitting Forms CA-1 and
CA-2 from 10 to five days. Many
reasons were cited for this objection.
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Practical concerns included
observations that decentralized
operations make it difficult to meet
current time standards, much less
tightened ones, and that delivery by the
Postal Service can take five days. Also,
injuries occurring on a night shift or
weekend cannot always receive
administrative attention until the next
day, when the employee and/or
witnesses may not be available; a five-
day time frame may result in incomplete
and/or inaccurate submittals of
information; the quality of claims
review by employers might suffer; and
the proposed standards would be
difficult to enforce.

With respect to traumatic injury cases,
it was stated that a five-day period for
submittal would be at variance with the
10-day period allowed employees to
produce prima facie evidence of
disability. It was further stated that,
given that OWCP closes most traumatic
injury cases “‘short form’, and OWCP
nurses are not assigned unless and until
a Form CA-7 is submitted, the
advantage of a five-day period over a 10-
day period was not evident.

With respect to occupational disease
cases, it was stated that 15 days should
be allowed for submittal of Forms CA—
2 for former employees, on the basis that
it takes more than 10 days to compile
even minimal information for these
people. This longer time period would
be consistent with the longer time
frames OWCP allows for developing and
adjudicating claims for occupational
disease.

Concerns about the effect on employer
morale included the observations that
while a reduced time period is a worthy
goal, less than half of claims submitted
Government-wide meet the 10-day goal
now; that employers trying to improve
their performance in this area would be
subject to criticism for inability to
comply with this time limit; and that
reducing the time limit would change
employers’ focus from the needs of
injured employees to the need to meet
the regulatory requirements.

As a related matter, an employer
predicted with respect to § 10.117 that
a five-day submittal requirement would
result in more erroneous controversions,
or more controversions after the initial
submittal. This employer juxtaposed the
five-day period to the 30-day period
allowed for controversion, but this
juxtaposition differs little from that
presented by the current requirement to
submit notices of injury within 10 days.
Also, there is a difference between
controverting the case, which can be
done quickly, and providing supporting
evidence, which may in fact take more
time.

Finally, 810.110(b) indicates that the
employing agency will “transmit” the
completed form to OWCP (as does
§10.113(c)). The word “‘transmit” is
used specifically to allow for electronic
transmission of forms. It was suggested
that a five-day time frame would be
more appropriate when electronic
transmission is a reality. It is this
argument which seemed most salient,
and given the evolutionary nature of the
program’s electronic data processing
efforts, the proposal to reduce the
number of days allowed for submittal
from 10 working days to five calendar
days will be set aside until OWCP has
the capacity to receive the notices in
electronic format from all agencies. At
that time OWCP will revisit this issue
from the regulatory standpoint. The 10-
day submittal period is very much
within the norm by comparison with
workers’ compensation programs in the
States and the District of Columbia.
Nineteen states also set a 10-day
submittal period, while 19 states set a
shorter period and 13 states set a longer
one.

A commenter stated that the employer
cannot know if “‘the need for more than
two appointments’ as stated in
§10.110(b)(3) will develop, and suggests
a more general rewording. The program
has followed this practice for a number
of years, and it has proven to be quite
serviceable. Therefore, OWCP does not
believe that a change is warranted.

Two labor organizations suggested
that the employer be required to furnish
the employee with a copy of both sides
of Form CA-1 or CA-2 when the
employer completes its portion of the
form. A phrase to this effect is being
added.

Section 10.111

Concerning paragraph (a), a labor
organization suggested that language be
added to explicitly require the employer
to advise the employee of his or her
rights under the FECA, as the current
regulations provide at § 10.106(a).
Employers are required at various places
in these regulations to provide specific
information and forms to injured
workers, and inclusion of a general
statement is superfluous.

Concerning paragraph (b), an agency
suggested that the time frame for
submitting Form CA-7 to OWCP remain
as stated in current § 10.106(b